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A federal statute proscribing extortion applies to any payment to a public official to which the official is not entitled and 
which payment the government official knows is made in return for his or her official acts. 


A federal statute, known as the Hobbs Act, provides that "whoever in any way or degree obstructs, delays, or affects commerce 
or the movement of any article or commodity in commerce, by robbery or extortion or attempts or conspires so to do, or commits 
or threatens physical violence to any person or property in furtherance of a plan or purpose to do anything in violation of this 


section shall be fined under this title or imprisoned not more than twenty years, or both." l| The Hobbs Act defines "extortion" to 
mean the obtaining of property from another, with his or her consent, induced under (among other things) color of official ri ght.” 
The Hobbs Act is applicable to federal officials? and proscribes extortion involving the obtaining of property from another 
under color of official right or the wrongful taking by a public officer of money or property not due him or her or their office.’ 
In general, the Hobbs Act applies to any payment to a public official to which the official is not entitled and which payment 


the government official knows is made in return for his or her official acts.” An individual violates the "color of official right" 
prong of the Hobbs Act when he or she encourages or accepts a payment knowing that it was prompted by hope that the official 


will be influenced in the exercise of his or her powers. 


Hobbs Act extortion, that is, obtaining property from another with his or her consent under color of official right, includes the 


rough equivalent of taking a bribe.” To prove Hobbs Act extortion under color of official right, the government need only show 
that a public official has obtained a payment to which the official was not entitled, knowing that the payment was made in return 


for official acts.!° A court will also uphold a conviction for Hobbs Act extortion under color of official right where the evidence 
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indicates (1) that the payor made a payment to the defendant because the payor held a reasonable belief that the defendant 


would perform official acts in return, and (2) that the defendant knew that the payor made the payment because of that belief. 1 
Extortion under color of official right requires the government to prove the bribe giver was motivated to make payments as a 
12 


result of the defendant's control or influence over public officials and the defendant was aware of this motivation. 
The Act is not to be narrowly applied? and applies to extortion for nonperformance of duties as well as performance of official 
duties. '* To show extortion under the Hobbs Act, the government must prove the defendant acted knowing that the payment 
was made in return for official acts.!° However, the government need not prove corrupt intent!® or that the official conduct 


was wrongful. w 


Extortion under the Hobbs Act does not require a direct benefit to the extortionist; the gravamen of the offense is loss to the 
victim.'* The official need not actually have the powers he or she threatens to use, and the victim need not actually know the 


official's position; it is enough that the victim reasonably believe the official can do what he or she threatens. 13 Also, attempted 
extortion does not require that the defendant actually obtain property but only that he or she attempted to induce the victim 


to part with property. ?? 


Factual impossibility is no defense to a charge of attempt to violate the Hobbs Act.7! Also, the crime of extortion occurs without 


regard to whether the promised official act is carried out.” In order to prove "under color of official right," the government 
need only show that a public official has obtained a payment to which he or she was not entitled, knowing that the payment was 
made in return for official acts; the government need not prove that the public official induced the making of the payment or 


that the public official acted or refrained from acting as a result of payments made,” 


A government official acting to obtain property for the sole benefit of the government, rather than for his or her own benefit 


or advantage, does not commit extortion under the Hobbs Act.7+ 


Neither the fact that the payer approached the public official first nor the payer's readiness and even eagerness to play the game 


mean that extortion did not occur.” 


The exchange of an official act for money violates federal law, no matter how the recipient uses the cash.7° 


Inducement, duress, or threat unnecessary. 


An affirmative act of inducement by a public official, such as a demand, is not an element of the offense of extortion under 


color of official right prohibited by the Hobbs Act.”’ The passive acceptance of a benefit is a sufficient basis for Hobbs Act 
extortion under color of official right so long as the official knows that he or she is being offered payment in exchange for an 


ability to take official acts.” Further, when the government presents evidence that the government official received a payment 
under color of official right, for purposes of Hobbs Act extortion, it need not prove that the official induced the payment through 


fear.?? Similarly, an element of duress such as a demand is not an element of the offense of Hobbs Act extortion under color 


of official right.° 0A public official may be convicted of Hobbs Act extortion without actually exerting pressure or providing 
advice to another official since if the jury finds the evidence to be sufficient to demonstrate that the defendant agreed to take an 


official act in exchange for gifts, such determination would be sufficient to support a guilty verdict. ! 


Requirement of official act. 
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The Hobbs Act requires proof, among other elements, that the defendant charged with extortion under color of official right 


received a benefit in exchange for the performance or nonperformance of an official act.>* 


Taking a public position on an issue, by itself, is not a formal exercise of governmental power and is therefore not an "official 


act" for purposes of Hobbs Act extortion.” 


Coercion. 


In a Hobbs Act prosecution for extortion under color of official right, the importance of the defendant's public office or official 
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act to the Hobbs Act charge is its coercive effect on the payor. official act" extortion, the defendant's public office supplies 


the necessary element of coercion. >° While the element of coercion is subsumed in the "under color of official right" theory, it is 
not a separate element that the government must prove, but rather, coercion is merely a justification for permitting prosecution 


under the Hobbs Act.’ A public office gives a defendant the power to convey the threat, explicitly or implicitly, that failure to 
make a payment will result in the victimization of the prospective payor or the withholding of more favorable treatment in the 
form of official action, and that threat, if properly understood, coerces the victim to give over property not legitimately owed 


to the person holding public office, thus completing the offense.>’ 


Although both extortion "under color of official right" and "extortion by force, violence, or fear" involve coercing another person 
to make a payment,’ 8 in the Hobbs Act provision defining extortion, the "induced by wrongful use of actual or threatened force, 


violence, or fear" prong of the offense delineates a distinct form of extortion from the "under color of official right" prong.’ 


Consent; Hobbs Act robbery distinguished. 


The phrase "with his [or her] consent," in the Hobbs Act's definition of extortion as obtaining property from another with his or 
her consent, is designed to distinguish extortion from robbery, which is defined in the Hobbs Act as obtaining personal property 
from the person or in the presence of another against his or her will; thus, "consent" simply signifies the taking of property under 


circumstances falling short of robbery, and such "consent" is quite different from the mens rea necessary for a conspiracy.” A 
victim who grudgingly or reluctantly gives up his or her property to a defendant consents for purposes of Hobbs Act extortion 


under color of official right.*! Consent does not mean free of all compulsion, and a victim consents to extortion under color of 
official right so long as the victim retains some degree of choice in whether to comply with the extortionate threat, however much 
of a Hobson's choice that may be.” Consent for Hobbs Act extortion does not require a single-minded decision, and "consent" 


may exist even when other factors weigh powerfully in a victim's decision to give up his or her property to the extorter. ^ 


Conspiracy and attempt to extort. 


The Hobbs Act, by its own terms, encompasses the inchoate offenses of attempt and conspiracy to extort." A defendant may be 
convicted of conspiring to commit Hobbs Act extortion under color of official right based on proof that the defendant entered 
into a conspiracy that had as its objective the obtaining of property from another conspirator with his or her consent and under 


color of official right.’ 


A Hobbs Act conspiracy charge does not require that the ends of the conspiracy were from the very inception of the agreement 
objectively attainable.*° Factual impossibility, or the fact that the agreement was "objectively unattainable," is not a defense to 


a charge of conspiracy or attempt to extort under the Hobbs Act.“ In order to establish the existence of a conspiracy to commit 
Hobbs Act extortion, the government has no obligation to demonstrate that each conspirator agreed personally to commit, or 
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was even capable of committing, the substantive offense of Hobbs Act extortion, as it is sufficient to prove that the conspirators 


agreed that the underlying crime be committed by a member of the conspiracy who was capable of committing it, or in other 


words, each conspirator must have specifically intended that some conspirator commit each element of the substantive offense. 
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to the federal bribery statute, and the Supreme Court interpreted the term "official act" in such statute, which 
made it a crime for a public official to demand anything of value in return for being influenced in the 
performance of any official act, in a way that avoided vagueness concerns raised by the defendant, who was 
a former Virginia governor. 

U.S.—McDonnell v. U.S., 136 S. Ct. 2355, 195 L. Ed. 2d 639 (2016). 

Defendant's action was official act 

The defendant's facilitation of an award of contracts by a city's redevelopment authority was an "official 
act" within the meaning of the federal bribery statute, as required to support the defendant's convictions for 
Hobbs Act extortion; the decision by the authority, a governmental agency, to award money to contractors 
as part of its public mission to develop the city's infrastructure was a formal exercise of governmental power 
and thus amounted to an agency determination, a contract award was a "specific and focused" matter that 
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was "pending" before the authority, as the authority had the responsibility to distribute federal funds for 
redevelopment projects, and the facilitation of a contract award was an action "on" a question or matter, as 


the defendant made recommendations to the authority as to the contractors it hired. 

U.S.—United States v. Repak, 852 F.3d 230, 102 Fed. R. Evid. Serv. 1406 (3d Cir. 2017). 

Awarding and maintenance of vendor contracts with utility official actions 

The awarding and maintenance of vendor contracts with a utility were "official actions," as required to 


convict the defendant chief financial officer of a large public utility of extortion since the award of the 


contract by a public entity was a formal exercise of governmental power and the defendant had real power, 


along with the coconspirator chief executive officer, to decide who did business with the utility even though 


the board of directors had final approval over contracts. 
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